GREAT LAKES COUNCIL

2 e 9N |

RECEIVED RECORDS

Peter W Lean Pty 1

ABN 830 924 596 51 Phone: 0418 272 110
Email: peterliip.net.au

PO Box 746 Concord NSW 2137 Fax: 8757 3086

11.12.12

Mr Roger Busby

Great Lakes Council

PO Box 450

Forster 2428

Dear Roger

Re; Planning Agreement for Durness.

Please find enclosed one copy of the agreement duly signed by David Fuller. 1 will now
arrange for Marsdens to progress the document through the bank for the production of
title. and then to the LPI. Question — in regard to notification on title, I recall that with
regard to the Durness — Borland VPA. this can be lodged and it will sit until a title is

lodged. Is the Agreement in the same boat?

Yours sincerely,

7 Peter W Lean.

SCANNED RECORDS|

e



Planning Agreement

North Shearwater

Great Lakes Council (ABN 60 343 393 217) (Council)

Wolin Investments Pty Limited (ABN 32 001 473 650) (Developer)

Prepared by:

Marsdens Law Group

Level 1
49 Dumaresq Street
CAMPBELLTOWN NSW 2560

Tel:  (02) 4626 5077
Fax:  (02) 4626 4826

7 Compeetion M marsdens

LAW GROUP

2165950_2



Table of Contents

Parties s
Background ...................
Operative ProviSiONS ... n s sneneneresseneesssssssssrsssssnsssssses rresssssssssannenn
1 Agreement............. R EEEEERaE N EEEERRRRRRRARAEERNOEtEEEEY NS NE TR RRRRERSSEEes RRREARSOEESILRRRRRERRE
2 Definitions and lnterpretatlon ..................................................................
T2 DEfINE OIS oot

2.2 INerPretation . ... oo e s

3 Application and operation of agreement............ccc i cciiiircmirnrr e
3.1 Planning AgreemMENt ... e e e e e et ettt a et e s e ae st e e e e e e e e eeeaaaann

3.2 APPHICAHON (.. beeeeessrenraeerarri e

3.3 Operation of dOCUMENT ... rerbe e s sbes s e e s sbaessareesensbeesrrres

4 Application of $94 and SOJA..........eee e S b s s m s mmee e
Al APPIICBHON oo et e e s e

4.2 Consideration of Benefits...............ccciviiiiiee e

5 Registration of this doCUMEeNt ..o
5.1 Registration..... ..o e e et ettt e e e e aeennean

5.2  Obligations of the DEVEIOPET ..o e

. 5.3 Staged release of this agreement from the title of the Land...............coco v,

6 Provision of Contributions ..........ccviiiiicccss s .
B.1  Designated Land ......ccccocuueriieeiieeeeeeeeee s ss s ss sttt ettt e ee e e e e e e e———————————_

B2 WWOTKS oo e bbb e et e e e e e e e e e e en e e eereeeernnen

6.3 Monetary ContribULION ...........c.oiiiiiii ettt et et et e et e eee e et s s eeeenreeaens

6.4 Indexation of Amounts payable by DevVelOpar .......c.ccov ettt

7 COMPIEHION OF WOTKS .....cooiiirceee e eccvrernrrr s s s rs s s reasasmm e e mms e smms s ss s ea s me e sasaaeseeeemeeamemmmeas

7.1 Issue of Completion NOHCE.......coueii i e eeee e e e e e e e e
7.2 Notice by COUNCIl ...t be e
T3 Deemed ComPIEtION. .. ..ot s e v et e e eeeeseeee e e eensaeens
7.4 Effect of CoUNCH NOHCE. ... ettt ettt e s e te e e e eeeseneeeeanes
7.5 New Completion NOtCE ...ttt v e s s e e e
8 ACCESS 10 |ANG....ucecreiitieirerecre s issssse e e s bbb e e e ceemns e st eene s e ennesseeanseseesaaerrraas
8.1 ADPDICAtION OF CIAUSE .. ..ot et e e eeen e e en et e e e e e e e eee e v e e s e eaeees
8.2  Tarms Of ICBMCE ...ttt v e st e s e eseeessseseesnesenaes [T

10 Determination of this dOCUMENT........cceueieeeceeerrerersistinsesseeeseseeessssssemomenesmres s seetsseteeeeeeeeeeesess

11 DiSPULe FeSOIULION.....iiiiicrc i rver s se s s s s b e s se s s e a e e a e s e ne s ser saeeenaeeasessnnes
111 NOLCE Of dISPULE ...t e et
11.2  Conduct pending reSOIULION ..........oiviiiee e ettt s e e e e
11.3  Further steps required before proCeedingSs ............ocooviveee e e soe e
114 Disputes for MEIAtON. .....c.oovieeeeeee et e,
P15 MEAIEHON ...ttt e
11.6  Other courses of ACHON ......vveiiieee e oo
11.7 Remedies available Under the AC.............oouov oo et
P18 Urgent relief ... ..ot

12 Default in PerfOrmMance ..........ceermermeceesiiiiiec e ratessee e cresessss st ssnsescessssssassessessssssemesns
121 Events of default ..
12.2 Consequences of Events of default .................................................................................
12.3  NO restriction On FhtS. ... ..ot e e e

13 Security & enforCemEnt ... e e sesssrs et s s s ceesnsneeses s e e e se e e
13.1  Compulsory acquisition of the Designated Land............ooeooeevevvereeeeeenn, e,
13.2 Security for the Works & Monetary Contributions ........ce.oe.oeeeeeveoee oo e
13.3  Council may Call 0N SBCUMLY. ........ocvivivireeeeeeeeeete e e e e ees e e e ee e e 8
134 OthEr SEOUTIEY ..ottt et e e e e e e
13.5 TOP UP OF S@OUMEY ..ot e e e e,

T4 ASSIGNMENL ...t e e s rssssas e e s b st st et s e emn e smemeec e s et sen e e s e s 9

2165950_2



14.2 Procedure for ASSIQNMENnt ... s s e s e e e s s errnnnnns 9
15 Position of Council ... e e cerersrrrerseesaasasananes 10
15,1 Consent aUtNOTITY ... ... e e e e e e nneeer s s 10
15.2 Document does not fetter diseretion ... 10
15,3 SEVEraNGCe Of PrOVISIONS .o.oocoiiiiiricieis it s et e s ssb sttt ettt e ettt e e ee e e et vavrnees 10
15.4 NO ODlIGAHONS ..ovvii e eee e 10
16 Confidentiality.......ccc i riirrrvrerrsrnsrssniressesesmesessns s s s s s s e e e s nasmsmsnsmmme e nasssnre s aneeas 10
16.1 Document not Confidential ............ccciviiiiiii ettt eeeeee e e reee e e e 10
16.2 Other Confidential INfOrmMation .............ccci i et et e e e e e e e 11
L €1 VR 11
7.1 DefiNed GOT TEIMNS .ooiiiiiiie ittt et e eeeeeeeseeaereeeaneeeeaeneeeeeeeeeeeeeemaean 11
17.2 GST to be added t0 aMounts PAYADIE..........oooie i e e e e e s eeeaaes 11
17.3 GST obligations to SUVIVE terMINALION...........cceeeecci e 11
T8  MISCEIIANGOUS .iiiueiiiisiiea e rirr s s seecre s e e s rrrar e b essare s mmenamna s s se s s asmee s R bbe e semeermmnesnrenrasars 12
18.1 Obligation to act in GO Faith .......ccovviiii e 12
P8.2  L0aI COSIS ..ottt ettt 12
19 AdMINISrative ProVISIONS i ccccrrerrenrims s mesmcsnns s seee st s st emeemeeenssssreasneessessmessmnesnmavonns 12
TOuT NOUCES ..ot et e et e et ee et et e e e e e e e e e e e e e e et ans 12
19.2 ENtire QrEEMENL.......ccoviiieieee ettt sttt e e e e et e e eeeresesansaneenes 13
TO.3  WAIVET .ot et e et e e eee e e e e e e e e te e e eee e ee oo 13
194 COOPEIALION ...oomiiieiecei ittt eeae e et e e e e e seeese e eeeeeseeee e 13
TR COUNBIPAMS ..ot ee e e e e e e e e e e s et e 13
19,6 UNnenforcability ........ooiieeeeeeeeeee e 13
19.7  POWEE Of AHOIMIEY. ...ttt ettt e e et e eee e 13
19.8  GOVEIMING [AW ....eiiiiieice ettt st e et e e et e e et e e e e e e eesaseseeeesseeseesaess et 13
Schedule 1: Defined terms and INtErPretation.. .. e sreeeesrssesasssesssssessssssessessssssens 14
Part 1 — DefinitIONS.......ooeeeee ettt ete e 14
Part 2 - Interpretational RUIES................cocuie ittt e et e ee e e e e e e ee e e eseees e 16
Schedule 2: Requirements under Section 93F Of the ACE......cuueeceeceecvreerrsssssesssssssssonsssssssonmsses 18
Schedule 3: Designated Land... - rrrreeseereer e eeeeressssssasssssssmweeEEEEEEEGEn——_. 19
Schedule 4: Pre-development phase Works EEEEEeeeeeeeREEEEEE I RRRRRRRRREL L e raenrnrreresasaaaaanssssnnrran 20
Schedule 5: Monetary CONrBULION .........cccccccciviimsseeeccccsess s secesessscsssnsssssmessesessesessnssessesssese 21
Schedule 6 TErmMs Of LICENECE i it seessessesssssseseerssessessessssssssssessessessenesne 22
1 DEfiNItIONS cuouvecscece e st et e e e e e e e e e e e e nees 22
2 LICOIICE ...ttt reassssasmescneaesaessss s s s ms s s e s R e s e e e et e s s emeeersan e sE e b e e emomem e eee s e 22
2.1 Personal Mghts ..........o.ooiiiiiiiiiiii ettt en s e nn 22
22 Leasehold iNterest..........ooiiiiiieeeeee e e e 22
3 Compliance With AUROTIHES v.uiiiiiiiicririeseeseresnsssssrisie s sessesssessescessesssasasmesessessssnessseomsns 22
3.1 Nowarranty as to suitability fOr USE ........c.ooe oo 22
3.2 Compliance with the terms of the CONSENES ........ooooeeirreeeeee oo e 23
3.3 Compliance with directions from AUthOREES..............ccomemeeeeeeeeeeeeee oo 23
3.4 Obtaining FUrther CONSENTS.............o.i it e e 23
4 Limitation of the LICensor's lability...........c.ccucccieceninese e e cesssssssesesesessesssmeesssesesses e 23
.1 INSUFANCES ...ttt ettt et e e e e et et s s e e e e oot 23
4.2 INSPeCtion Of INSUFANCE........cvcveueiitiee et 23
4.3 Cancellation Of INSUMANCE .......c.viuiue e et 24
A RISK......ooi e e 24
A5 INEMNIY ..o 24
Annexure 1: Plan of Designated Land ...............ceeecieeccrrereeereeeeeessesesssessoemesesseeeeeeesss s seoos 25
ANNEXUre 2: Staging PlaN...........coiieiecececreseseieeeseesssssceeeesarsrs s seese s seasessmesesessss et e s e e e eeen 27
EXECULION PAGE ...ttt s s st e s s e e s eae e sne s s s eeseme e e st sttt 28

2165950_2



Planning Agreement

North Shearwater

Parties
Council Name Great Lakes Council
Address Breese Parade
FORSTER NSW 2428
ABN 60 343 393 217
Developer Name Wolin Investments Pty Limited
Address 23 Graham Hill Road
NARELLAN NSW 2567
ABN 32 001 473 650
Background
A The Developer is the registered proprietor of the Land.
B The Developer has sought the Instrument Change so as to make the Rezoning for the
purpose of lodging the Development Application.
Cc The Developer has offered to provide the Contributions if the Rezoning is made and the

Development Consent is granted.

Operative Provisions

1 Agreement
The agreement of the parties is set out in the Operative Provisions of this document, in
consideration of, among other things, the mutual promises contained in this document.

2 Definitions and interpretation

21 Defined terms
In this document, words beginning with a capital letter that are defined in Part 1 of Schedule 1
have the meaning ascribed to them in that schedule.

2.2 Interpretation
The interpretational rules contained in Part 2 of Schedule 1 apply in the interpretation of this
document.

® Marsdens Law Group 1
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3 Application and operation of agreement
3.1 Planning Agreement
This document is a planning agreement:
n within the meaning set out in s93F of the Act; and
(2) governed by Subdivision 2 of Division 6 of Part 4 of the Act.
3.2 Application
This document applies to both the Land and the Development.
3.3 Operation of document
(1) Subject to paragraphs (2) and (3), this document operates from the date it is executed
by both parties.
(2) Clause 5 will only operate if and when the Rezoning is made.
(3) | The clauses 6 to 8 (inclusive) will only operate if and when Council grants the
Development Consent.
4 Application of s94 and s94A
4.1 Application
This document does not exclude the application of section 94 or section 94A of the Act to the
Development.
4.2 Consideration of Benefits
The Contributions that are carried out or provided pursuant to this document are not to be
taken into consideration in determining a future development contribution imposed under
section 94 of the Act.
5 Registration of this document
5.1 Registration
The Developer must do all things necessary to obtain registration of this document under
section 93H of the Act by the Registrar-General such that on registration of this document, the
Registrar-General will have made an entry in the relevant folio(s) of the Register kept under
the Real Property Act 1900 in relation to the land.
5.2 Obligations of the Developer
The Developer must:
1 do all fhings necessary to allow the registration of this document to occur under clause
3.1, including but not limited to obtaining the consent of any mortgagee registered on
the title of the Land; and
(2) pay any reasonable costs incurred by Council in undertaking that registration.
® Marsdens Law Group 2
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53 Staged release of this agreement from the title of the Land
If requested by the Developer, Council will do all things necessary to release this document
from the title of the Land upon which a Stage is being, or has been, undertaken if the
Developer has complied with all of its obligations under this document concerning that Stage.,
For example, if the Developer has complied with all of its obligations under this document that
specifically relate to Stage 1, the Council must do all things necessary to release this
document from the Land comprised in Stage 1, but no other part of the Land.
6 Provision of Contributions
6.1 Designated Land
n The Developer must dedicate the Designated Land to Council:
(a) free of any trusts, estates, interests, covenants and Encumbrances;
(b) by the time specified in Schedule 3; and
{c) at no cost to Council.
{2) The Developer must meet all costs associated with the dedication of the Designated
Land in accordance with paragraph (1), including any costs incurred by Council in
relation to that dedication.
(3) Council must do all things reasonably necessary to enable the Developer to comply
with paragraph (1), including releasing this document from the title of the Designated
Land. .
4) Council accepts ownership, possession and control of, and risk in, the Designated
Land upon the dedication of that land.
6.2 Works
The Developer at its discretion prior to the granting of the Development Consent, will:
{1 if necessary, obtain any consents, approvals or permits required by a relevant
Authority, for the conduct of the Works;
(2) carry out and complete any ltem of Work specified in Schedule 4 — Pre-development
phase works;
(3) carry out and complete the Works:
{a) in accordance with the RMP;
(b) in accordance with the reasonable requirements of Council; and
{c) in a proper and workmanlike manner complying with current industry practice
and standards.
6.3 Monetary Contribution
(1) If the Developer notifies Council in writing on or before the lodgement of any
application for the Development Consent that it does not intend to undertake any ltem
of Work: :
(a) the Developer is not required to Complete that ltem of Work;
@ Marsdens Law Group 3
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{b) the Developer must make a Monetary Contribution to Council in the sum of
the Contribution Value of that ltem of Work in accordance with Schedule 4 —
Pre-development phase works; and

(c) Council must use the relevant Monetary Contribution to carry out that Item of
' Work and in this regard paragraphs (3) and (4) apply to that work.

(2) Subject to clause 6.4, the Developer must pay the Monetary Contribution described in,
and by the time specified in, Schedule 5.

(3) The parties acknowledge and agree that thé Monetary Contribution must be used by
Council to carry out the restoration and maintenance works:

(a) within the lands specified in the RMP;
(b) in accordance with the RMP; and
(©) in a proper and workmanlike manner.

{4) The parties acknowledge and agree that Council may undertake the works referred to
in paragraph (2) prior to the dedication of the Designated Land.

6.4 indexation of Amounts payable by Developer

The Monetary Contribution is to be increased {with the calculation to be made as from the date
any such amount is due to be paid under this document) in accordance with the following

formula:

A=BxC
D

where:

A = theindexed amount;

B = the relevant amount as set out in this document;

C = the Index most recently published before the date that the relevant payment or the
calculation with respect to the relevant amount is to be made; and '

D = the Index most recently published before the commencement date of this document.

If Ais less than B, then the amount of the relevant Monetary Contribution will not change.

7 Completion of Works

7.1 Issue of Completion Notice

If the Developer considers that an Item of Work carried out by it is complete it must serve a
notice on Council within twenty-eight (28) days of completion of that item which:

(1 is in writing; and
(2) specifies the date on which the Developer believes the Works were Completed.
7.2 Notice by Council

Within twenty eight (28) days of the earlier of:

© Marsdens Law Group 4
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(1 Council ‘inspecting the Iltem of Work set out in a Completion Notice; and

(2) the receipt of the Completion Notice,

Council must provide notice in writing to the Developer that the relevant Item of Work:-
(3) has been Completed; or

4) has not been Completed, in which case the notice must also detail:

(a) those aspects of the Item of Work which have not been Completed; and

(b) the work Council requires the Developer to carry out in order to rectify those
deficiencies.

7.3 Deemed Completion
If Council does not provide the Developer with notice within the time specified in clause 7.2,
the ltem of Work subject of a Completion Notice wilt be deemed to have been Completed on
the date nominated in the Completion Notice.

7.4 Effect of Council notice
(1) Where Council serves notice on the Developer pursuant to clause 7.2(4), the

Developer must:

{(a) rectify the deficiencies in that item in accordance with that notice within a
reasonable time (not being less than fourteen (14} days from the date it is
issued by Council); or ‘

(b) serve a notice on Council that it disputes the matters set out in the notice.

(2) Where the Developer:

(a) serves notice on Council in accordance with paragraph (1Xb) the dispute
resolution provisions of this document apply; or

(b) rectifies the Works in accordance with paragraph (1)(a) it must serve upon
Council a new Completion Notice for the Works it has rectified (New
Completion Notice).

7.5 New Completion Notice
The provisions of clauses 7.1 to 7.4 (inclusive) apply to any New Completion Notice issued by
the Developer.

8 Access to land

8.1 Application of clause
This clause 8 applies if a party accesses, uses and/or occupies any land owned by the other
party in performing the obligations or exercising the rights of the first party under this
document (Necessary Access). '

8.2 Terms of licence
The terms of Schedule 6 apply to any Necessary Access.

® Marsdens Law Group 5
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9 Warranties and indemnities

9.1 Warranties

The Developer warrants to Council that:

1) it is the legal and beneficial owner of the Land;

(2) it is able to fully comply with its obligations under this document;

(3) it has full capacity to enter into this document; and

(4) there is no legal impediment to it e_ntering into this document, or perfarming the

obligations imposed under it.
9.2 Indemnity
The Developer indemnifies Council in respect of any Claim that may arise as a result of the

conduct of the Works by the Developer, but only to the extent that any such Claim does not
arise as a result of the negligent acts or omissions of Council.

10 Determination of this document

10.1 Determination

This document will determine upon the Developer satisfying all of its obligations under this
document.

10.2 Effect of determination
Upon the determination of this document Council must:

(1) do all things necessary to allow the Developer to remove this document from the title
of the whole or any part of the Land as quickly as possible; and

{2) immediately release any remaining Security held by it to the Developer.

1 Dispute resolution

11.1  Notice of dispute
(1) If a dispute between the parties arises in connection with this document or its subject
matter (Dispute), then either party (First Party) must give to the other (Second
Party) a notice which:
(a) is in writing;
(b) adequately identifies and provides details of the Dispute;

(c) stipulates what the First Party believes will resolve the Dispute; and

(d) designates its representative (Representative) with the necessary authority to
negotiate and resolve the Dispute.

{2) The Second Party must, within five (5) Business Days of service of the notice of
dispute, provide a notice to the First Party designating as its representative a person
with the necessary authority to negotiate and setile the Dispute (the representatives
designated by the parties being together, the Representatives).

©@ Marsdens Law Group 6
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11.2 Conduct pending resolution
The parties must continue to perform their respective obligations under this document if there
is a Dispute but will not be required to complete the matter the subject of the Dispute, unless
the appropriate party indemnifies the other parties against costs, damages and all losses
suffered in completing the disputed matter if the Dispute is not resolved in favour of the
indemnifying party.
11.3  Further steps required before proceedings
Subject to clauses 11.7 and 11.8 and except as otherwise expressly provided in this
document, any Dispute, as a condition precedent to the commencement of litigation or
mediation under clause 11.5, must first be referred to the Representatives. The
Representatives must endeavour to resolve the dispute within five (5) Business Days of the
date a notice under clause 11.1(2) is served.
11.4 Disputes for mediation
If the Representatives have not been able to resolve the Dispute, then the Dispute must be
referred to mediation under clause 11.5.
11.5 Mediation
The mediation must be conducted by a mediator agreed by the parties and, if the parties
cannot agree within five (5) Business Days, then by a mediator appointed by the President of
the Law Society of New South Wales for the time being.
11.6  Other courses of action
If the mediation referred to in clause 11.5 has not resulted in settlement of the dispute, then
either party may take whatever course of action it deems appropriate for the purpose of
resolving the Dispute. '
11.7 Remedies available under the Act
This clause 11 does not operate to limit the availability of any remedies available to Council
under sections 123, 124 and 125 of the Act.
11.8  Urgent relief
This clause 11 does not prevent a party from seeking urgent injunctive or declaratory relief
concerning any matter arising out of this document.
12 Default in performance
121  Events of default
The Developer commits an Event of Default if it breaches a term of this document.
12.2 Consequences of Events of default
(1) Where the Developer commits an Event of Default, Council may serve a notice on the
Developer requiting the relevant breach to be rectified within a reasonable time but in
any event not less than twenty one (21) days of the date of the notice.
(2) if the Developer fails to comply with paragraph (1), Council may exercise any of the
rights or powers conferred on it under clause 13.
© Marsdens Law Group R 7
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12.3  No restriction on rights

The rights vested in Council pursuant to clause 12.2 do not prevent Council from exercising
any other rights that it may possess at law.

13 Security & enforcement

13.1 Compulsory acquisition of the Designated Land
(1) The Developer consents to the compulsory acquisition of the Designated Land:

(a) in accordance with the Land Acquisition (Just Terms Compensat:on) Act 1991
(NSW) (Acquisition Act); and

(b) on the terms sef out in this clause 13.1.
(2) Council may only acquire the Designated Land compulsorily in accordance with the
Acquisition Act if the Developer has committed an Event of Default with respect the

dedication of that land under this agreement.

(3) if Council acquires the DeS|gnated Land compulsorily in accordance with the
Acquisition Act: :

(a) the Developer agrees that the compensation payable to it on account of that
acquisition under the Acquisition Act is $1.00; and

(b) Councii must complete that acquisition within twelve (12) months of the
relevant Event of Default; and

(4) The parties agree that the provisions of this clause 13.1 are an agreement with
respect to the compulsory acquisition of the DeSIQnated Land for the purpose of s30 of
the Acquisition Act.

13.2  Security for the Works & Monetary Contributions

(1) On or before the date of this agreement, the Developer must provide Council with a
Bank Guarantee in favour of Council in an amount equal to the aggregate of the
Contribution Values for each Item of Work not Completed at that time.

(2) On or before the issue of the Development Consent, the Developer must provide
Council with a Bank Guarantee in favour of Council in an amount equal to the
aggregate of the Monetary Contributions.

(3) Council must return any Security held by it under this clause 13.2 upon the Developer:

(a) Completing all ltems of Work it is required to Complete under this agreement;
and

b) paying all Monetary Contributions to Council.
13.3  Council may call on Security
If:
(1) the Developer breaches this agreement, including failing to Complete any Item of

Work or make any Monetary Contribution by the time or times required under this
agreement; and

© Marsdens Law Group 8
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(2) Council has given the Developer twenty (20) business days notice of its intention to do
$0,

Council may, without limiting any other remedies available to it, call on the Security provided
by the Developer in order to meet the costs incurred by Council in rectifying the relevant
default.

13.4  Other security
In addition to the Security required to be provided under clause 13.2, on the date of this
agreement the Developer must provide to the Council a Bank Guarantee in an amount of
$20,000.00 as security for the following:

{1 outstanding rates and charges which may be owing in respect of the Designated Land
as at the date of the dedication of that land to Council,

(2) any costs of and incidental to the Council having to compulsorily acquire the
Designated Land in accardance with clause 13.1, and

(3) any costs incurred by Council in enforcing the provisions of this agreement.

13.5 Top up of Security
If Council calls on the Security, Council, by notice in writing to the Developer, may require the
Developer to provide a further or replacement Security in an amount that, when added to any

unused pertion of any Security then held by Council, does not exceed the amount of the
Security Council is entitled to hold at that time under this agreement.

14 Assignment

14.1  Restriction on Assignment

Other than in accordance with this clause 14 the Developer may not Assign its rights or
obligations under this decument.

14.2  Procedure for Assignment

(H If the Developer wishes to Assign its rights or obligations under this document, then it
must:

(a) provide a written request to Council for the consent of Council, acting
reasonably, to the Assignment;

(b) provide Council with any evidence required by Council, acting reasonably, to
satisfy Council that the third party in whose favour the Assignment is to be
made (Assignee) is reasonably capable of performing the obiigations under
this document that are to be Assigned to it;

{c) obtain written notice from Council that it consents to the relevant Assignment;
and

(d) once Council has consented to the proposed Assignment and at no cost to
Council, procure the execution by the Assignee of, a Deed of Assignment.

(2) Council is under no obligation to consent to any request made by a Developer under
paragraph (1)a) if, at the time the request is made, the relevant Developer is in
breach of this document.

® Marsdens Law Group 9
2165950_2



15

(3) Council is deemed to have granted its consent to any request for an Assignment made
by a Developer under paragraph (1)(a) if Council fails to provide a written response to
that request (either by way of consent to the request or request for further information)
within ten (10) business days of the request having been made. '

Position of Council

15.1

15.2

15.3

15.4

16

Consent authority

The parties acknowledge that Council is a consent authority with statutory rights and
obligations pursuant to the terms of the Planning Legislation.

Document does nof fetter discretion

This document is not intended to operate to fetter, in any unlawful manner:

m the power of Council to make any Law; or

(2) the exercise by Council of any statutory power or discretion,

(Discretion).

Severance of provisions

{1) No provision of this document is intended to, or does, constitute any unlawful fetter on
any Discretion. If, contrary to the operation of this clause, any provision of this
document is held by a court of competent jurisdiction to constitute an unlawful fetter on

any Discretion, the parties agree: -

(a) they will take all practical steps, including the execution of any further
documents, to ensure the objective of this clause 15 is substantially satisfied;

(b) in the event that paragraph (1)a) cannot be achieved without giving rise to an
unlawful fetter on a Discretion, the relevant provision is to be severed and the
remainder of this document has full force and effect; and

(c) to endeavour to satisfy the common objectives of the parties on relation to the
provision of this document which is held to be an unlawful fetter to the extent
that it is possible having regard to the relevant court judgment.

(2) Where the Law permits Council to contract out of a provision of that Law or gives
Council power to exercise a Discretion, then if Council has in this document
contracted out of a provision or exercised a Discretion under this document, then to
the extent of this document is not to be taken to be inconsistent with the Law.

No obligations
Nothing in this document will be deemed to impose any obligation on Council to exercise any

of its functions under the Act in relation to the Development Consent, the Land or the
Development in a certain manner.

Confidentiality

16.1

Document not Confidential

The terms of this document are not confidential and this document may be treated as a public
document and exhibited or reported without restriction by any party.

© Marsdens Law Group 10
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16.2 Other Confidential Information

("

(3)

- 17 GST

The parties acknowledge that:

(a) Confidential information may have been supplied to some or all of the parties
in the negotiations leading up to the making of this document;

(b) the parties may disclose to each other further Confidential Information in
connegction with the subject matter of this document; and

(c) subject to paragraphs (2) and (3), each party agrees:

(i) not to disclose any Confidéntial Information received before or after
the making of this document to any person without the prior written
consent of the party who supplied the Confidential Information; or

(i) to take all reasonable steps to ensure all Confidential Information
received before or after the making of this document is kept

confidential and protected against unauthorised use and access.
A party may disclose Confidential Information in the following circumstances:
(a) in order to comply with the Law, or the requirements of any Authority; or
{b) to any of their employees, consultants, advisers, financiers or contractors to
whom it is considered necessary to disclose the information, if the employees,
consultants, advisers, financiers or contractors undertake to keep the

information confidential.

The obligations of confidentiality under this clause do not extend to information which
is public knowledge other than as a result of a breach of this clause.

17.1 Defined GST Terms

Defined terms used in this clause 17 have the meaning ascribed to them in the GST Law.

17.2  GST to be added to amounts payable

(1

2

(3)

If GST is payable on a Taxable Supply made under, by reference to or in connection
with this document, the party providing the Consideration for that Taxable Supply must
also pay the GST Amount as additional Consideration.

This clause does not apply to the extent that the Consideration for the Taxable Supply
is expressly agreed to be GST inclusive.

Unless otherwise expressly stated, prices or other sums payable or Consideration to
be provided under or in accordance with this document are exclusive of GST.

17.3  GST obligations to survive termination

This clause 17 will continue to apply after expiration of termination of this dogument.

@ Marsdens Law Group 11
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18 Miscellaneous

18.1  Obligation to act in good faith

The parties must at all times:

(1)

)

(3

(4)

cooperate and use their best endeavours to give effect to their rights and obligations
set out in this document;

not unreasonably delay any action, approval, direction, determination or decision
which is required of them;

make approvals or decisions that are required of them in good faith and in a manner
consistent with the completion of the transactions set out in this document; and

be just and faithful in their activities and dealings with the other parties.

18.2 Legal costs

The Developer agrees to:

(1)

2

pay or reimburse the legal costs and disbursements of Council of the preparation,
negotiation and execution of this document, capped at an amount of $5,000.00; and

pay the reasonable legal costs and disbursements referred to in paragraph (1) within
fourteen (14) days of receipt of a tax invoice from Council.

19 Administrative provisions

19.1 Notices

(1)

(2)

(3

Any notice, consent or other communication under this document must be in writing
and signed by or on behalf of the person giving it, addressed to the person to whom it
is to be given and:

(a) delivered to that person’s address;

(b) sent by pre-paid mail to that person’s address; or

{c) transmitted by facsimile to that person’s address.

A notice given to a person in accordance with this clause is treated as havmg been
given and received:

{a) if delivered to a person’s address, on the day of delivery if a Business Day,
otherwise on the next Business Day; '

(b) if sent by pre-paid mail, on the third Business Day after posting; and

(c) if transmitted by facsimile to a person’s address and a correct and complete
transmission report is received, on the day of transmission if a Business Day,
otherwise on the next Business Day.

For the purpose of this clause the address of a person is the address set out in this
document or another address of which that person may from time to time give notice
to each other person.

© Marsdens Law Group ' 12
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19.2

Entire agreement

This document is the entire agreement of the parties on the subject matter. Al
representations, communications and prior agreements in relation fo the subject matter are
merged in and superseded by this document.

19.3  Waiver

The non-exercise of or delay in exercising any power or right of a party does not operate as a

waiver of that power or right, nor does any single exercise of a power or right preclude any

other or further exercise of it or the exercise of any other power or right. A power or right may
only be waived in writing, signed by the parties to be bound by the waiver.
19.4 Cooperation

Each party must sign, execute and deliver all agreements, documents, instruments and act

reasonably and effectively to carry out and give full effect to this document and the rights and

obligations of the parties under it.

19.5 Counterparts
. This document may be executed in any number of counterparts and all of those counterparts
taken together constitute one and the same instrument.

19.6 Unenforceability

Any provision of this document which is invalid or unenforceable in any jurisdiction is to be

read down for the purposes of that jurisdiction, if possible, so as to be valid or enforceable,

and is otherwise capable of being severed to the extent of the invalidity or enforceability,
without affecting the remaining provisions of this document or affecting the validity or
enforceability of that provision in any other jurisdiction.

19.7 Power of Attorney

Each attorney who executes this document on behalf of a party declares that the attorney has

no notice of:

(1) the revocation or suspension of the power of attorney by the grantor; or

(2) the death of the grantor.

19.8 Governing law

The law in force in the State of New South Wales governs this document. The parties:

(1) submit to the exclusive jurisdiction of the courts of New South Wales and any courts
that may hear appeal from those courts in respect of any proceedings in connection
with this document; and

(2) may not seek to have any proceedings removed from the jurisdiction of New South
Wales on the grounds of forum non conveniens.

® Marsdens Law Group 13
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Schedule 1:

Defined terms and interpretation

Part 1 — Definitions

Act

Assign

Authority

Bank Guarantee

Claim

Completed

Confidential Information

means the Environmental Planning and Assessment Act 1979
(NSW).

as the context requires refers to any assignment, sale,
transfer, disposition, declaration of trust over or other
assignment of a legal and/or beneficial interest.

means (as appropriate) any:

(1) federal, state or local government;

(2) department of any federal, state or local government;

(3) any court or administrative tribunal; or

(4) statutory corporation or reguiatory body.

means an irrevocable and unconditional undertaking without
any expiry or end date by one of the following trading banks:

(1) Australia and New Zealand Banking Group Limited;

(2) Commonwealth Bank of Australia;

(3} Macquarie Bank;

(4) National Australia Bank Limited;
(6))] St George Bank Limited;

(6) Westpac Banking Corporation; or

(M) any other financial institution approved by Couhcil, in
its absolute discretion, in response to a request from
the Developer.

against any person any allegation, action, demand, cause of
action, suit, proceeding, judgement, debt, damage, loss, cost,
expense or liability howsoever arising and whether present or
future, fixed or unascertained, actual or contingent whether at
law, in equity, under statute or otherwise. :

means completed in accordance with the requirements of this
document.

means any information and all other knowledge at any time
disclosed (whether in writing and orally) by the parties to each
other, or acquired by the parties in relation to the other's
activities or services which is not already in the public domain
and which:

(1) is by its nature confidential;

® Marsdens Law Group
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Contributions

Contribution Value

Construction Certificate

Designated Land

Development

Development Application

Development Consent

Draft LEP

Dwelling House Lot

Encumbrance

GST Law

(2) is designated, or marked, or stipulated by either party as
confidential (whether in writing or otherwise);

(3) any party knows or ought to know is confidential; and

(4) is information which may be reasonably considered to be
of a confidential nature.

means the provision of the Works, the payment .of the
Monetary Contribution and the dedication of the Designated
Land by the Developer.

means the amount specified in Schedules 3, 4 and 5 in the
column headed “contribution value” for each item of the
Contributions.

means a certificate referred to in s109C(1)(b) of the
Environmental Planning & Assessment Act 1979 (NSW).

means that part of the Land zoned 7(al) s a result of the
Rezoning, and generally being the areas shaded green on the

plan attached as Annexure 1.

means the residential development proposed fo be carried out
on that part of the Land zoned 2(a) after the Rezoning is
made, as set out in the Staging Plan attached as Annexure 2.

means an application for the Development Consent.

means the first development consent issued under the Act for
the Development.

means the Draft Great Lakes Local Environmental Plan 1996
{(Amendment No. 70) or such cother draft local environmental
plan which effects the Rezoning. '

means a lot in a plan of subdivision of the Land, or any part of
the Land, upon which Dwellings (as defined in GLEP 1996)
are permitted to be erected in accordance with that LEP.

means an interest or power:
(1) reserved in or over an interest in any asset;

(2) created or otherwise arising in or over any interest in any
asset under any mortgage, charge (whether fixed or
floating), pledge, lien, hypothecation, tifle retention,
conditional sale agreement, hire or hire purchase
agreement, option, restriction as to transfer, use or
possession, easement, subordination to any right of any
other person and any other encumbrance or security
interest, trust or bill of sale; or

(3) by way of security for the payment of a debt or other
monetary obligation or the performance of any obligation.

means A New Tax Systemn (Goods and Services Tax) Act
1999 (Cth) and any other Act or regulation relating to the

@ Marsdens Law Group
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Index

Instrument Change

Item of Work

Land

Law

Monetary Contribution

Planning Legislation

Rezoning

RMP

Security

Stage

Subdivision Certificate

Works

Part 2 - Interpretational Rules

imposition or administration of the goods and services tax.

means the Consumer Price Index (All Groups — Sydney) as
provided by the Australian Bureau of Statistics

means the making of the Draft LEP.

means an individual item of the Works as set out in Schedule
4,

means the whole of the land contained in certificate of title
folio identifier 40/1099070 and known as 90 Viney Creek
Road, Tea Gardens.

means all legislation, regulations, by-laws, common law and
other binding order made by any Authority.

means a monetary contribution specified in Schedule 5 (as
adjusted in accordance with this document).

means the Act and the Local Government Act 1993 (NSW).

means gazettal of the Draft LEP whereby the Land is rezoned
s0 as allow the Development to proceed.

means the document entitied “Restoration Management Plan
— North Shearwater Refease Area” dated June 2011 and
prepared by Ecobiological or such other plan approved by
Council with the consent of the Developer from time to time.

means the security required to be provided by the Developer
to Council under clauses 13.2 and 13.3.

means a stage of the Development, generally as set out on
the Staging Plan attached as Annexure 2.

means a subdivision certificate as defined in s109C(1)(d) of
the Act.

means the works specified or described in Schedule 4.

clauses,
schedules

annexures

reference to statutes

singular includes plural

person

executors,
Successors

and

administrators,

a clause, annexure or schedule is a reference to a clause in
or annexure or schedule to this document.

a statute, ordinance, code or other law includes regulations
and other instruments under it and consolidations,
amendments, re-enactments or replacements of any of them.

the singular includes the plural and vice versa.

the word “person” includes an individual, a firm, a body
corporate, a partnership, joint venture, an unincorporated
body or association or any government agency.

a particular person includes a reference to the person’s
executors, administrators, successors, substitutes (including
persons taking by novation) and assigns.

® Marsdens Law Group
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dollars

calculation of time

reference to a day

accounting terms

reference fo a group of
persons

meaning not limited

next day

next Business Day

time of day

headings

agreement

Gender

Australian dollars, dollars, $ or A$ is a reference to the lawful
currency of Australia.

if a period of time dates from a given day or the day of an act
or event, it is to be calculated exclusive of that day.

a day is to be interpreted as the period of time commencing at
midnight and ending 24 hours later.

an accounting term is a reference to that term as it is used in
accounting standards under the Corporations Act or, if not
inconsistent with those standards, in accounting principles
and practices generally accepted in Australia.

a group of persons or things is a reference to any two or more
of them jointly and to each of them individually.

the words “include”, “including”, “for example” or “such as” are
not used as, nor are they to be mterpreted as, words of
limitation, and, when introducing an example, do not limit the
meaning of the words to which the example relates to that
example or examples of a similar kind.

if an act under this document to be done by a party on or by a
given day is done after 4.30pm on that day, it is taken to be
done on the next day.

if an event must occur on a stipulated day which is not a
Business Day then the stipulated day will be taken to be the
next Business Day.

time is a reference to Sydney time.
headings (including those in brackets at the beginning of

paragraphs) are for convenience only and do not affect the '
interpretation of this document,

‘a reference to any agreement, Agreement or instrument

includes the same as varied, supplemented, novated or
replaced fram time to time.

a reference to one gender extends and applies to the other
and neuter gender.

® Marsdens Law Group
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Schedule 2:

Requirements under section 93F of the Act

REQUIREMENT UNDER THE ACT

THIS PLANNING AGREEMENT

Planning instrument and/or development
application — (Section 93F(1))

The Developer has:

which this agreement applies — (Section
93F(3)(b))

(a) sought a change to an environmental | (a) Yes
planning instrument.
{b) made, or proposes to make, a|(b) Yes
Development Application.
(¢) entered into an agreement with, or is | (c) No
otherwise associated with, a person,
to whom paragraph (a) or (b) applies.
Description of land to which this | The land contained in certificate of title folio identifier
agreement applies - (Section 93F(3)(a)) 40/1099070 and known as 90 Viney Creek Road,
Tea Gardens.
Description of change to the | The amendments to be made by the Draft LEP.
environmental planning instrument to

Application of section 94 of the Act —
{Section 93F(3)(d))

Refer to clause 4.1 of the Planning Agreement.

Applicability of section 94A of the Act -
{Section 93F(3)(d))

Refer to clause 4.1 of the Planning Agreement.

Consideration of benefits under this
agreement if section 94 applies — (Section
93F(3)(e))

Refer to clause 4.2 of the Planning Agreement.

Mechanism for resolution -

(Section 93F(3)(f))

Dispute

Refer to clause 11 of the Planning Agresment.

Enforcement of this agreement (Section
93F(3)9))

Refer to clauses 5 and 13 of the Planning
Agreement.

No obligation to grant consent or exercise
functions - (Section 93F(3)(9))

Refer to clause 15 of the Planning Agreement.

© Marsdens Law Group
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Schedule 6
Terms of Licence

1 Definitions

For the purpose of this Schedule 6:

(N the Land is the land being accessed under the Licence;

(2) the Licence means the licence of the Land to which this Schedule 6 applies;
(3) the Licensee is the party accessing the Land; and

(4) the Licensor is the owner of the Land.

2 Licence

2.1 Personal rights
(1) The Licence is personal to the Licensee.

(2) The Licensee may not encumber, assign or transfer (either directly or indirectly) the
Licence without the prior written consent of the Licensor.

(3) The Licensor may refuse the granting of consent under paragraph (2) withouf reason
and at its absolute discretion.

2.2 Leasehold interest

(1) This deed does not grant to the Licensee a leasehold interest in the Land. The parties
agree that:

(a) subject to any contrary terms of this licence, the Licence does not confer
exclusive possession of the Land on the Licensee;

(b) the Licensee may not exclude the Licensor, its officers, employees and
invitees from:

(i) entry onto the Land; and/for

(i) the performance of any works on the Land;

provided that such entry onto and/or performance of work on the Land does
not unreasonably interfere with the activities being carried out on the Land by
the Licensee, ’

(2) - the Licensee does not have any right to quiet enjoyment of the Land; and

(3) the Licensee will not at any time seek to enforce an interest in the Land in competition
with the interest held by the Licensor.

3 Compliance with Authorities

3.1 No warranty as to suitability for use

The Licensee acknowledges and agrees that the Licensor has not made any representation or
warranty to the Licensee regarding the suitability of the Land for the purposes of the Licensee.

© Marsdens Law Group 22
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3.2 Compliance with the terms of the consents

The Licensee must comply with the requirements of all Authorities in relation to its access to
the Land and the conduct of any activities on it by the Licensee.

33 Compliance with directions from Authorities
The Licensee must comply with all notices, directions, orders or other requests served upon
itself or the Licensor and which arise from the conduct of any activities on the Land by the

Licensee.

3.4 Obtaining further consents

(N If the Licensee requires further consents to conduct activities on the Land it must:
(a) make such applications itself; and
(b) bear all costs incurred by it in relation to obtaining the relevant consent.

(2) The Licensor agrees that it will, where required, sign all authorities reasonably
“required by the Licensee to make any application for consent to any Authority.

4 Limitation of the Licensor’s liability

4.1 Insurances

(1) The Licensee must effect and keep current and in force the following policies of
insurance:

(a) a Broadform Public Liability Insurance policy with a reputable insurance
company approved by the Licensor in an amount of $20,000,000 for any one
occurrence in respect of any liability for:

{i) personal injury or death of any person; and
(i) loss of or damage to property,

b) workers compensation insurance under the Workers Compensation Act 1987
{(NSW) covering all persons employed or deemed to be employed by the
Licensee in connection with the conduct of the aciivities on the Land by the
Licensee;

(c) a comprehensive policy of motor vehicle insurance or an unlimited third party
property insurance policy in respect of all motor vehicles used in the
performance of the activities on the Land by the Licensee; and

(d) a contractor’'s risk policy of insurance in respect of all plant and equipment
(including unregistered moter vehicles) used in the conduct of the activities on
the Land by the Licensee.

(2) The policies referred to in paragraphs (1)(a), (1)(c) and (1)(d) must note the interest of
the Licensor as principal.

4.2 Inspection of insurance

@) The Licensee must produce at the renewal of each policy a certificate of currency
issued by the insurer establishing that the policy is valid.

® Marsdens Law Group 23
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4.3

4.4

4.5

(2) The Licensor may carry out random audits to verify insurances held by the Licensee.
The Licensee will assist in any audit and provide evidence of the terms and currency
of the insurance policies whenever requested by the Licensor.

Cancellation of insurance

If any policy is cancelled either by the Licensee or the insurer the Licensee must notify the
Licensor immediately.

Risk
The Licensee uses and occupies the Land at its own risk.
Indemnity

The Licensee indemnifies the Licensor against any Claim (of whatever nature) made in
respect of the Licensee’s use and occupation of the Land.
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Annexure 1;
Plan of Designated Land
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DESIGNATED LAND PLAN -
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Annexure 2:
Staging Plan
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Execution page

Executed as an agreement

Dated:

Executed by Wolin Investments Pty Limited in accordance with section 127(1) of the Corporations Act by

authority of its directors.
W

Director/Secretary (Signature) . Director {Signature)
(-77
Py Moet Purien
Name of Directot/ Secretary (Print Name) Name of Director (Print Name)

Council in accordance with resolution dated

L afor o T oo

Executed by Great Lakes Council by its General Manager and Mayor by the affixing of the Comm;fe 143

General Manager (Slgnature) r (Signature)
é/enn /"'CIV)O‘{‘FO\(‘O’( "5’4d %0&)'44/’7/”34
Name of General Manager (Print Name) Name of Mayor (Print Name)

The Common Seal of the Council )
of Great Lakes was hereunto )
affixed pursuant to the resolution )

made on 13 November 21012 )
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